In Buler v. Southland Corp., Seven-Eleven Stores the
employer allegedly made insensitive remarks to one
employee who only recently tested positive for HIV
such as "you are dying of AIDS" and "you should
get a gun and shoot yourself ... I know where you
can get a gun." In that case the employer threatened
that if the employee did not quit he would prevent
him from getting unemployment compensation; and
he disclosed the employee's medical condition to his
family, friends, and fellow employees. The employee
became depressed and suicidal and thereafter spent
periods in psychiatric hospitals and homeless shelters.

In Cronan v. New England Telephone Co., the em-
ployer required Cronan to disclose his medical condi-
tion or lose his job. The medical condition was ARC.
Despite a promise of confidentiality, the medical
information was widely disclosed within the com-
pany. Fellow employees threatened to lynch him if he
returned to work. This occurred despite Cronan's
excellent 12-year history with the company. The com-
pany at that time had no AIDS education activities.

The survey indicated that HIV-infected employees
were terminated in a broad spectrum of activities,
from teachers (Chalk) to telephone company workers
(Cronan), to county employees (Shuttleworth), to qual-
ity control analysts (Raytheon), to choreographers
(Shawn v. Legs Company Partnership), Subtle abilities
to do complicated or safety-oriented tasks were not
usually an issue. Nonetheless, we identified three areas
that accounted for the majority of disputes; health
care workers (e.g., Doe v. Attorney General of the U.S.
and Galiher v. County of Los Angeles); those providing
human services to children, including teachers and
foster parents (e.g., ffouseknecht v, White and In re
Eckfioldfy and people working in food service indus-
tries (e.g., Wolfe v. Tidewater Pizza, Farris v, Mariott
Corp., and Isbell v. Poor Richard's), See table 3, in the
"Organization of Cases" section, which gives the cat-
egorical breakdown of cases.

Some ernployees alleged that they were dismissed
on the basis of rumor or innuendo (that the employee
was in a high-risk group or positive for HIV) (Wolfe
v. Tidewater Pizza Inc. and Little v. Bryce and Ran-
dall's Food Market, Inc.) or the perception that he or
she might be infected with HIV because of absences
due to pneumonia or appearance of loss of weight
(Doe v. Independent Office Machines).

In one case the image of the employer was impor-
tant. In Shannon v. Charter Real Hospital, the hospital
fired a head nurse after she appeared on a television
'program advocating human rights for persons with
AIDS) |   ' '
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Cain v. Hyatt Legal Services, and Houseknecht v.
White).

Sometimes the reason for firing an employee was to
protect the employer's business interests. In Mosby v.
Joe's Westlake Restaurant, "one of the best waiters" in
the restaurant was fired because the proprietor was
afraid his establishment would be picketed. In Garner
v. Rainbow Lodge, an employee with AIDS was fired.
His employer claimed the termination was not based
upon discrimination but that it was because his insur-
ance premiums would go way up or that the company
might even lose the health insurance it possessed.

The courts, for the most part, have not been pre-
pared to accept discrimination against HIV-infected
employees. The leading case since Artine is the deci-
sion by the ninth circuit court of appeals in Chalk v,
U.S. District Court of California. That court held that
AIDS was a handicap within the meaning of the Fed-
eral Rehabilitation Act. More importantly, an AIDS
diagnosis does not, without more, preclude a person
from being otherwise qualified to perform the job. If
an employee with AIDS is capable of doing the job
with reasonable accommodations, then discrimination
is prohibited. The employment review, moreover,
must be based upon reasonable medical judgments.
Because HIV is not communicated through casual
contact, the threat of viral transmission, unless there is
a predictable exposure to blood, will not be a suffi-
cient justification for discrimination. Most lower
courts, before and after Chalk, have followed similar
reasoning (e.g., Shuttleworth v. Broward County,
Sweetland v. Telecheck, Buler v. Southland Corp, Seven
Eleven Stores, Doe v. N. Y. National Guard, and Isbell
v. Poor Richard's).

The courts, moreover, required current state-of-the-
art medicine. They rejected, for example, the testi-
mony of a prominent hospital physician who argued
in favor of excluding an employee from the work-
place because of speculation about the future: "We
will eventually discover AIDS is transmitted by
casual contact" (Raytheon Company v. Fair Employ-
ment and Housing Commission). In that case the court
also rejected the argument that exclusion of the em-
ployee was necessary to ensure a safer workplace.

Antidiscrimination principles, moreover, have been
extended to cover not only the employer, but also his
or her agent (Chapoton v. Majestic Caterers and
Karageorge).

The most difficult cases for the courts involve the
question of whether HIV-infected health care profes-
sionals are "otherwise qualified" to continue working
when they may expose patients to their blood or body
fluid, Some employers have sought to test employees
for HIV (see the section on testing), exclude infected
employees from the workplace, or change their job
assignments (see the section on health care discrimina-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